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and thus exceeded the statutory limit. Since January 


6 


1973 when the claimant attained age 72, Jacobson had been re- 


benefit checks. These benefits have also 


pa 


ceiving mont} 


been recalculated on several occasions to give him credit 
for his most recent earnings and all amendments t the Act. 


Plaintiff's earnings record is as follows: 

1951 $3600.00 1958 $2083.56 1965 $1853.02 
1952 3600.00 1959 1229.46 1966 1008.55 
1953 3600.00 1960 None 1967 1603.40 
1954 3600.00 1961 None 1968 1647.00 
1955 None 1962 889.78 1969 1566.00 
1956 4200.00 1963 None 1970 5166.00 
1957 3410.62 1964 1158.00 1971 3236.00 

Jacobson requested a hearing before an administrative 
law judge who considered the case de novo. On May 22, 1974, 
the administrative law judoe issued a decision holding that 
the claimant's monthly benefits had been correctly computed 
(Tr. ll-14). The decision of the administrative law judge 
became the final decision of the Secretary when it was 
affirmed by tae Appeals Council on August 23, 1974 (Tr. 6). 


Relevant Statutes 


$402 (8202 of the Act) provides in part: 
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(a) 


Every individual who -- 

(1) is a fully insured individual (as 
defined in section 214(a)), 

2) has attained age 62, and 

(3) has filed application for old-age 
insurance benefits cr was entitled to 
disability insurance benefits for the 


month preceding the month in which he 
attained age of 65, 
shall be entitled to an old-age insurance 


benefit for each month, beginning with the 
first month after August 1950 in which such 
individual becomes so entitled to such in- 
surance benefits and ending with the month 
preceding the month in which he dies. Except 
as provided in subsection (q) and subsection 
(w), such individual's old-age insurance 
benefit for any month shall be equal to his 
prim ry insurance amount (as defined in sec- 
tion 215(a)) for such month. 


(q)(1) If the first month for which an in- 
dividual is entitled to an old-age, wife's 
husband's, widow's, or widower's insurance 
benefit is a month before the menth in which 


such individual attains retirement age, the 
amount of such benefit for such mouch and 
for any subsequent month shall, subject to 


the succeeding paragı..phs of this subsection, 
be reduced by -- 


(A) 5/9 of 1 percent of such amount if such 
Lenefit s an old-age insurance benefit, 
25/36 of 1 percent of such amount if such 
benefit is a wife's or husband's insurance 
benefit, or 19/40 of 1 percent of such amount 
if such benefit is a widow's or w.dower's in- 
surance benefit, multiplied by -- 


(B) (i) the number or months in the red-iction 
period for such benefit (determined ur 
paragraph (6)(A)), if such benefit is 
month before the month in which such i. .dual 
attains retirement age, 


42 U.S.C. $415 ($215 of the Act) provides in part: 
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(aj (1) . . . such primary insurance amount 
shall be whichever of the following amounts 
is the largest: 


(A) the abount in column IV of the follow- 
ing table . . . on the line on which in 
column III of such table appears his average 
monthly wage (as determined under subsection 


(b)); 


(b)(1) For the purposes of column III of 
the table appearing in subsection (a) of 
this section, an individual's "average 
monthly wage" shall be the quotient obtained 
by dividing -- 


(A) the total of his wages paid in and 
self-employment income credited to his 
"benefit computation years" (determined 
under paragraph (2)), by 


(B) the number of months in such years. 


(2)(A) The number of an individual's "bene- 
fit computation years" shall be equal to the 
number of elapsed years (determined under 
paragraph (3) of this subsection), reduced 
by five, except that the number of an in- 
dividual's benefit couputation years shall 
in no e-se be '-ss than two. 


(B) An individual's, "benefit computation 
years" ¿nall be those computation base 
vears, equal in number to the number deter- 
mined under subparagraph (A), for which the 
total of his wages and self-employment in- 
come is the largest. 


(C) For purposes of subparagraph (B), "com- 
putation base years" include only calendar 

years in the period after 1950 and prior to 
the earlier of the following years -- 


(i) the year in which occurred (whether 

by reason of section 202(3) (1) or other- 
wise) the first month for which the in- 
dividual was entitled to old-age ínsurance 
benefits, or 


(ii) the year succeeding the year in which 
he died. j 


(£)(2) If an individual has wages or self- 
employment income for a year after 1965 for 
any part of which he is entitled to old-age 
insurance benefits, the Secretary shall, at 
such time or times and within such period as 
he may by regulations prescribe, recompute 
such individual's primary insurance amount 
with respect to each year. Such recomputa- 
tion shall be made as provided in subsections 
(a) (1) (A) and (C) and (a)(3), as though the 
year with respect to which such recomputation 
is made is the last year of the period speci- 
fied in subsection (b)(2)(C). 


ARGUMENT 

THE DECISION OF THE SECRETARY 

THAT APPELLANT'S MONTHLY RETIRE- 

MENT INSURANCE BENEFITS HAD BEEN 

CORRECTLY COMPUTED IS SUPPORTED 

BY SUBSTANTIAL EVIDENCE AND IS 

THEREFORE ENTITLED TO AFFIRMANCE 

42 U.S.C. $402(a) (§202(a) of the Act) sets 

forth the requirements for entitlement for old age insurance 
benefits. It provides that a. 'ndividual's monthly benefit 
shall be equal to his primary insurance amount (as defined 
in 42 U.S.C. §415(a)) except as provided in 42 U.S.C. $402 (q) 
and (w). 


An individual's primary insurance amount, as set 


forth in the tables” in 42 U.S.C. $415(a), is based on his 


"average monthly wage" under 42 U.S.C. $415(b). The "aver- 


age monthly wage" for men is computed by adding the number 


a M Ó——À 


2/ The primary insurance amount tables have been amended in 
recent years so as to grant old age insurance recipients in- 
creased benefits. 
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of years after 1950 until the year in which the individual 
attains age 65. The earnings in these years are also added. 
The five years with the lowest earnings and those correspond 
ealnings are removed from the compution. The total 

earnings are divided by tae total of monihs in the years. 
The result is the average monthly wage. The earnings 
after 1936 may be used in the aforementioned formula if it 
will be more advantageous to the recipient. However, in 
the instant case, only the earnings after 1950 have been 
used. 42 U.S.C. $415(f) provides that if an individual has 
earnings for a year after 1965 for which he is entitled to 
old age insurance benefits, the Secretary shall recompute 
the "average monthly wage" based on the new earnings and 
arrive at a new primary insurance amount. Ir such recom- 
putation, any years of higher earnings are to substituted 
for years with lower earnings 

Finally, 42 U.S.C. $402(q) provides for a reduc- 
tion in the amount of the monthly benefit if the beneficiary 
is entitled to benefits prior to age 65. In this case, the 
primary insurance amount as discussed above is reduced by 
five-ninths of one percent for each month before age 65 for 
which the person accepts payments of his benefits. 

In the instant case, Jacobson attained the age 


of 65 on January 23, 1966. Thus Jacobson was eligible to 


receive old age insurance benefits effective at that time. 


However, he elected to receive benefits effective 
November, 1964. Pursuant to 42 U.S.C. $402(q), the amount 
of the benefit is reduced by 5/9 of one percent multiplied 
by the number of months for which the claimant received early 
benefits. 
In his complaint, Jacobson alleged that 42 U.S.C. 
§402(q) should not be applied in the instant case. Although 
it is not clear from the complaint whether Jacobson admitted 
that he elected to receive early benefits, his statement 
appearing in the record (at 44) confirms this election. 
In the District Court Jacobson referred to his Certificate 
of Social Insurance Award as indicating that no payments 
were made for the period prior to his attaining age 65. 
However, this certificate merely indicates that he could not 
receive current benefits until his earnings were known. On 
or about February 20, 1967, Jaruoson received a check in the 
amount of $84C.£J .epresenting benefits due for November and 
Deceroer, 1964 anc May through December, 1965. He received 
no benefits for January through April, 1965 because his 
earnings for 1966 required a reduction in benefits. 


ll HÀ MH M —————— 


3/ The 5/9 of one percent reduction is assessed against his 
"primary insurance amount" as in effect on the date he 
attained age 65. Thus, in utilizing the 5/9 reduction 

factor in January, 1966, Jacobson's benefit was reduced by 
$4.80. In later years, although plaintiff's primary insur- 
ance amount may have been increased, the $4.80 flat reduc- 
tion continued and no percentage reduction in the new primary 
insurance amount was assessed. 


ade 
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It appears that Jacobson also alleged that 
$402(q) should not be applied because: (1) 42 U.S.C. $402 
precludes the application of this section and (2) 42 U.S.C. 


§415(b) precludes its application to benefits for months 


~ 


prior to January, 1966. It is submitted that his interpre- 
tation of these sections is erroneous. First, §402(a) 
states "Except as provided in subsection (q). . . ., such ii: e 
individual's old age insurance benefit for any month shall 
be equal to his primary insurance amount for such month". 
Thus $402(a) does not preclude the application of subsection 
(q) but irdicates that subsection shall be utilized in 
determining on individual's benefit. Second, $415(b)(4) 
indicates that it is applicable to the instant caño. 

The appellant also alleged that the Secretary 
had incorrectly used $415(f)(2) to recompute his benefits 
because of his ner sarxin y, As indicated earlier, an 
individual's benefir is determined by his average monthly 
wages. $4l5(f)(2) provides that if an individual has 
earnings after 1965 and his average monthly wage had been 
previously computed, the Secretary shall recompute the average 
monthly wage taking into account the new earings. In the in- 
stant case Jacobson has had new earings, and the Secretary 
recomputed his average monthly wage taking into account the 


new earings. Jacobson also argued that $415(f)(2) requires 


4/ The tables in $215 are occasionally amended and modify 
benefits as of the effective date of the amendment. 
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that if an individual has new earnings, only these earnings 
may be used in computing the average monthly wage. This is 
erroneous. The prior earnings (other than those that may 
be removed from the computation because these earnings 
become the lowest earnings) continue to be utilized in com- 
puting the average monthly wage. 

It is submitted the appellant's interpretations 
of certain sections of the Social Security Act are incorrect. 
The Secretary lawfully computed Jacobson's average monthly 
wage and the resulting benefits. The decision of the ad- 
ministrative law judge explains this quite clearly. All of 
the average monthly wage recomputations have been properly 
performed. Jacobson stated in his supplementary affidavit 
of April 21, 1975 that he was entitled to benefits for 1970. 
However, in his analysis of 42 U.S.C. $403 as applied to 
1970 earnings, Jacobson admit’.' that $1 for every $2 of 
benefits shouid be withheld for an individual's earnings 
between $1680 and $2880, and that a dollar for dollar reduction 
must be made for earnings over $2880. Applying the above 
formula to appellant's 1970 monthly primary insurance amount 
of $129.50, 2^ one observes that Jacobson's yearly primary 
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5/ His 1970 primary insurance amount was not determined 
Solely with respect to the 1970 earnings. Previous earn- 
ings are taken into account under 42 U.S.C. §415(b). 
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insurance amount (12 x $129.50) is $1554. His excess 
earnings are one half of $1200 ($2880 minus $1680) plus 
$2236 ($5116 minus $2880) which equals $2836. This e..ceeds 
his yearly primary insurance amount of $1554, and he is en- 
titled to no 1970 benefits. 

Similarly, all amendments to the primary insurance 
amount tables of $215 are accurately refected in appellant's 
benefits. For example, as a result cf the 10% increase in 
primary insurance amounts required for 1971, Jacobson's 
1970 primary insurance amount of $129.50 was increased to 
$142.50. This latter figure was further increased to 
$151.60” as a result of the Secretary's $415(f) (2) average 
monthly wage recalculation. The 1972 Social Security Amend- 
ments provided a 20% increase in the primary snsurance 
amount effective in September, 1972. Thus his primary 


insurance amont w 5 juc.eased from $151.60 to $189. 50. 7/ 
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6/ $151.60 was reduced to a $146.80 monthly benefit due 
to the $402(q) deduction of $4.80. 


7/ The monthly benefit was reduced to $184.70. Seen. 5. 
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CONCLUSION 


hat the decision oO! 
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It is respectfully submitted t 


ported by substantial evidence 


the Secretary is sup 
strict Court's decision should 


be affi med. The D2 
affirmed. 

New York, New York 
November 1975 
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